
Emergencies Act
Case Summary
The Federal Court found the

Trudeau government’s use of

the Emergencies Act illegal and

unconstitutional.

We’ll explain why



10 KEY PASSAGES FROM
THE CASE
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Introduction

Cabinet was NOT owed extraordinary
deference when interpreting the Act
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Christine Van Geyn and Josh Dehaas

2 There was no “national emergency”
within the meaning of the Act

No “threats to the security of Canada”
within the meaning of the Act

“Economic harm” is not a part of the
threshold to invoke the Act5

The Emergencies Act is a tool of last resort



10 KEY PASSAGES
FROM THE CASE

6 Banning mere attendance at the protests
violated freedom of expression

7 The violation of freedom of expression was
not a reasonable limit

8

9

10

Freezing bank accounts violated the right to
be free of unreasonable search/seizure

The search/seizure violation could not be
justified under section 1 of the Charter

The Court may not have reached these
conclusions without the CCF



legislation, and the regulations violated the

Charter rights to freedom of expression

and security against unreasonable search

and seizure, and that those limits were not

justified. The judgment is 190 pages long.

We know most Canadians are too busy to

sit down and read the decision, so here’s
a list of 10 key passages that we believe

all busy but freedom-loving Canadians

should read.

We’d love to hear your thoughts on the

case for reform. You can contact Christine  

personally by email: cvangeyn@theccf.ca 

INTRODUCTION

What Canadians need to know about the
Emergencies Act decision at Federal Court

n January 23, 2024, the

Federal Court of Canada

released its historic

decision in the judicial

review of the Trudeau

government’s invocation

of the Emergencies Act 

about federal COVID-19 policies was

disturbing.

The Canadian Constitution Foundation

believed all along that the decision was

illegal. We believed that the high threshold

to invoke the Act, which is a tool of last

resort, was not met. We believed that the

new criminal laws created by Cabinet

under the Act – which prohibited attending

convoy protests and froze bank accounts

without even reason to suspect a crime

had been committed – were

unconstitutional.

Justice Mosley agreed. He found that the

high threshold to invoke the Act was not

met because there was no “national

emergency,” there was no “threat to the

security of Canada” as defined by the 

O
and the regulations made under it in

response to the 2022 Freedom Convoy

protests.

The Emergencies Act is extraordinary

legislation that upends our normal

constitutional order and grants sweeping

powers to the Prime Minister and Cabinet

including the power to create new criminal

laws at the stroke of a pen. The

Emergencies Act had never been invoked

before February 14, 2022. Its use against

mostly non-violent protesters concerned 
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rejected the government’s proposition,

finding that while Cabinet is owed

deference because it needs to respond

to a fluid situation quicky, there is no

untrammeled discretion and Cabinet is

nonetheless constrained by the

objective thresholds written into the

statute.

ne of the more galling

claims made by the

government was that

Cabinet is owed near-

total deference about

whether an emergency

exists. Justice Mosley 

O

1. CABINET WAS NOT
OWED EXTRAORDINARY
DEFERENCE WHEN
INTERPRETING THE ACT



2. THERE WAS NO
“NATIONAL EMERGENCY”
WITHIN THE MEANING OF
THE ACT

which they do extend must be

specified. The Trudeau government

claimed the emergency existed

“throughout Canada.” Justice Mosley

called this an “overstatement” and

found that the provinces were able to

deal with the situation using existing

laws, such as the Criminal Code.

o invoke the Act, there

must be a “national

emergency.” If the

effects of the

emergency do not

extend to the whole of

Canada, the area to 

T



ustice Mosley affirmed in

the Federal Court

decision what the CCF

had been arguing: that

the Emergencies Act is a

tool of last resortJ

3. THE
EMERGENCIES

ACT IS A TOOL OF
LAST RESORT

This aligns with the testimony of several

officials during the Public Order

Emergencies Commission, who suggested

that although the Act created useful tools,

the situation could have been dealt with

using existing laws. This included:

OPP Superintendent Carson Pardy’s
testimony that “in my humble opinion,

we would have reached the same

solution with the plan that we had.”

Ontario Deputy Solicitor General Mario

Di Tommaso stating it was not

necessary.

Superintendent Robert Bernier, who

oversaw a command centre, stated

that the powers to compel towing were

helpful but that they were not strictly

necessary.

Ottawa Interim Police Chief Steve

Bell’s claim that the legislation helped

police to create an exclusion zone but

that police already had a plan to clear

the protests.

Ottawa Acting Deputy Chief Trish

Ferguson stated that it “greased the

wheels.”

RCMP Commissioner Brenda Lucki’s
shocking testimony testified that she

did not believe the existing tools had

been exhausted at the time.



meaning as in the CSIS Act, which

includes the threat of “serious violence

against persons or property.” Justice

Mosley noted that the head of CSIS did

not believe that definition was met. The

only specific example of threats of

serious violence provided were

weapons uncovered at Coutts, Alberta,

but that situation was already dealt with

by the RCMP using the Criminal Code

before any of the extraordinary

regulations were created.

ustice Mosley found

that there was no threat

to the security of

Canada within the

meaning of the Act. The

Act says those words

have the same 

J

4. NO “THREATS TO THE
SECURITY OF CANADA”
WITHIN THE MEANING OF
THE ACT



o the security of Canada” can include

economic harm like damage to supply

chains. This would mean the

Emergencies Act could theoretically be

invoked to address labour strikes, an

obviously troubling thought. Justice

Mosley found that the harm being

caused to Canada’s economy, trade,

and commerce was concerning but it

did not constitute threats or the use of

serious violence to persons or property

as required by the CSIS Act definition.

The government

claimed during the

Commission, during the

Federal Court hearing,

and in a press

conference following

their loss that a “threat

T

5. “ECONOMIC HARM”
IS NOT A PART 
OF THE THRESHOLD TO
INVOKE THE ACT



Justice Mosley agreed

with the CCF’s
arguments that the

regulations limited the

right to freedom of

expression guaranteed

by 2(b) of the Charter . 

6. BANNING MERE
ATTENDANCE AT THE
PROTESTS VIOLATED
FREEDOM OF EXPRESSION

by banning anyone attending an

assembly that may be “reasonably

expected to lead to a breach of the

peace,” rather than simply prohibiting

conduct like blockades and excessive

honking.

J



7. THE VIOLATION OF
FREEDOM OF EXPRESSION
WAS NOT A REASONABLE
LIMIT

reasonable limits where they are

demonstrably justified in a free and

democratic society. He found the

measures were not minimally impairing

in two ways. First, they were applied

throughout Canada when they could

have been limited to Ontario, and

possibly Alberta. Second, there were

less impairing alternatives available

that the government was

constitutionally required to select over

the measures they chose.

oJustice Mosley agreed

with the CCF that the

measures that infringed

sections 2(b) could not

be upheld under

section 1 of the Charter,

which allows for 

J



Justice Mosley agreed

with the CCF that the

measures ordering banks

to disclose banking

information of persons

designated by the RCMP

and freeze their accounts

J

8. FREEZING BANK
ACCOUNTS VIOLATED

THE RIGHT TO BE FREE
OF UNREASONABLE

SEARCH/SEIZURE
violated the right to be secure against

unreasonable searches and seizures.

The searches of bank records were not

reasonable because they required banks

to inform the RCMP if they had “any

reason” to believe someone was

materially assisting the protests, when a 

search normally requires that police

prove to a third-party on an objective

standard like reasonable suspicion or

reasonable grounds to believe that a

crime has been committed before the

search takes place. 



9. THE SEARCH/SEIZURE
VIOLATION COULD NOT
BE JUSTIFIED UNDER
SECTION 1 OF THE
CHARTER

meaning as in the CSIS Act, which

includes the threat of “serious violence

against persons or property.” Justice

Mosley noted that the head of CSIS did

not believe that definition was met. The

only specific example of threats of

serious violence provided were

weapons uncovered at Coutts, Alberta,

but that situation was already dealt with

by the RCMP using the Criminal Code

before any of the extraordinary

regulations were created.

ustice Mosley found

that there was no threat

to the security of

Canada within the

meaning of the Act. The

Act says those words

have the same 

J



Justice Mosley said he was initially

leaning toward the view that the

decision to invoke the Act was

reasonable but that he came to the

conclusion that it was not after hearing

the CCF’s arguments. Our donors and

staff made a difference! Effective public

interest advocacy matters.

Justice Mosley noted

the value of public

interest litigants like the

CCF in making

submissions and

offering informed legal

arguments. 

J

10. THE COURT MAY NOT
HAVE REACHED THESE

CONCLUSIONS WITHOUT
THE CCF



The Canadian Constitution Foundation is all of
our supporters who donated to make this

case possible.

We are especially grateful to the lawyers who
represented us in this case, Sujit Choudhry

and Janani Shanmuganathan


