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PART I  -  OVERVIEW AND CONCISE STATEMENT OF FACTS 

1. Public interest standing is the cornerstone of Charter litigation. It is the vehicle through 

which litigants can challenge government action with broad social effects, and therefore, is central 

to upholding constitutional rights and freedoms afforded to all Canadians. It enables litigants to 

bring a case notwithstanding their lack of direct involvement in the matter, or any infringement of 

their personal rights.  

2. As one of Canada’s leading defenders of the constitutional rights and freedoms of all 

Canadians, the Canadian Constitution Foundation (the “CCF”) intervenes in this appeal to urge 

this Court to maintain a broad framework for public interest standing in recognition of public 

interest litigants’ vital role in pursuing public interest litigation. Since the unanimous decision in 

Downtown Eastside,1 Canadian courts and public interest litigants have benefitted from the 

Supreme Court’s clear guidance on the contours of public interest standing.  

3. The CCF takes issue with the chambers judge’s suggestion that an advocacy group with a 

broad mandate may be viewed as having only a “weak” interest in pursuing public interest 

litigation focused on a subset of that mandate.2 Public interest organizations with a history of 

responsible and effective advocacy should not be denied public interest standing simply because 

that past advocacy was not narrowly focused on the matter in issue.  

4. The CCF further urges this Court not to impose as a gating requirement that a public interest 

litigant must prove that it is “unrealistic” for individual plaintiffs to participate in the proceeding. 

The relative availability of other litigants should remain a relevant, rather than a determinative, 

fact in the highly contextual assessment of whether a proceeding is a reasonable and effective 

means to adjudicate the issue.  

5. The Downtown Eastside framework requires no reformulation, modification or gloss.  

 
1  Canada (Attorney General) v Downtown Eastside Sex Workers United Against Violence 

Society, 2012 SCC 45, [2012] 2 SCR 524 [Downtown Eastside]. 
2  MacLaren v British Columbia (Attorney General), 2018 BCSC 1753 at para 43-44, 53 [BCSC 

Decision]. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/10006/1/document.do
https://www.canlii.org/en/bc/bcsc/doc/2018/2018bcsc1753/2018bcsc1753.pdf
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PART II  -  ISSUES 

6. The CCF intervenes with respect to the appropriate analytical framework for evaluating 

whether to grant public interest standing.  

7. In particular, the CCF provides its perspective on the imperative to maintain a sufficiently 

broad, flexible and purposive approach to public interest standing to allow for genuinely interested 

and affected public interest groups to advance legitimate Charter claims.  

8. The CCF takes no position on the merits of the underlying dispute.  

PART III  -  STATEMENT OF ARGUMENT 

A. Public interest standing should not be tied to the presence of a private litigant, 

particularly in Charter cases 

9. Public interest standing permits public-minded litigants to bring important justiciable 

issues before the courts for determination in appropriate cases. In turn, this enables the courts to 

fulfill their constitutional role of scrutinizing the legality of government action, striking it down 

when it is unlawful, and thereby establishing and enforcing the rule of law—as envisioned by the 

Charter. Adopting an unduly narrow approach to public interest standing similar to that articulated 

by the chambers judge would unjustifiably preclude public interest litigation to the detriment of 

all Canadians.  

10. There should be no serious debate that an individual plaintiff with a direct interest is not a 

condition precedent in all cases. In Thorson, Justice Laskin set out the prime rationale behind 

public interest standing in the absence of a private litigant, namely that a “telling consideration” 

was “whether a question of constitutionality should be immunized from judicial review by denying 

standing to anyone to challenge the impugned statute” and that “it would be strange and, indeed 

alarming, if there was no way in which a question of alleged excess of legislated power, a matter 

traditionally within the scope of the judicial process, could be made the subject of adjudication.”3  

 
3  Thorson v Attorney General of Canada, [1975] 1 SCR 138 at para 12 [Thorson]. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/4263/1/document.do
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11. The Supreme Court granted standing to the appellant in Thorson to bring a constitutional 

challenge to the Official Languages Act notwithstanding that the impugned law did not personally 

affect him.  

12. The jurisprudence has since evolved to recognize that the appropriate question is not 

whether the issue cannot be addressed by other means, but rather whether the proposed litigation 

is a reasonable and effective means of doing so. The judicial discretion residing within the current 

analytical framework offers judges the necessary leeway to ensure judicial resources are spent 

wisely but not at the expense of access to justice or the principle of legality.  

13. Insofar as judges have exercised this discretion in a liberal and generous manner that 

subjects state action to constitutional scrutiny,4 while also preventing courts from overstepping, 

this Court should refrain from disturbing the well-functioning legal test that promotes robust 

Charter protection.5 

B. “Public Interest” is itself a shifting target and demands a flexible and purposive 

approach to standing   

14. The notion of “public interest” is itself a complex concept to navigate because it is 

amorphous and mutable. What is considered in the “public interest” is constantly evolving; what 

may be deemed in the public interest today may not be in a decade. Thus, a flexible and purposive 

approach to determining public interest standing enables courts to remain nimble and provide 

recourse for organizations like the CCF to effectively litigate serious constitutional issues. 

 
4  Downtown Eastside, supra note 1 at para 35.  
5  R v Nur, 2015 SCC 15 at para 59 (“This Court does not and should not lightly overrule its prior 

decisions, particularly when they have been elaborated consistently over a number of years 

and when they represent the considered view of firm majorities: [citations omitted]. Deciding 

whether to do so requires us to balance correctness against certainty: [citations omitted]. We 

must be especially careful before reversing a precedent where the effect is — as it would be 

here — to diminish Charter protection: [citations omitted]).   

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/10006/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/15272/1/document.do
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15. The importance of context in constitutional adjudication was emphasized by Justice Wilson 

in Edmonton Journal v Alberta (Attorney General), where she noted that a right or freedom must 

be assessed within the context of both the case and competing values since rights and freedoms 

can have different meanings in different contexts.6 Context enables a court to focus on the 

particular aspect of the right or freedom at stake and ensure that the constitutional guarantee is 

given a full and proper interpretation. Similarly, in R v Seaboyer, this Court noted that 

“constitutional questions must be examined in their broader political, social and historical context 

in order to attempt any kind of meaningful constitutional analysis”.7  

16. Carter v Canada is a compelling example of how the notion of “public interest” is ever-

evolving.8 In 2015, the Supreme Court unanimously struck down the Criminal Code provisions 

prohibiting physician-assisted suicide9 as unconstitutional for infringing the right to life, liberty 

and security of the person of individuals seeking medical assistance to end their intolerable 

suffering in a manner that is not in accordance with the principles of fundamental justice. Less 

than 25 years earlier, in another landmark case that reached the country’s highest court, the 

Supreme Court upheld this blanket prohibition on assisted suicide in Rodriguez v British 

Columbia, a case with similar fact patterns.10  

 
6  Edmonton Journal v Alberta (Attorney General), [1989] 2 SCR 1326 at p 1355-1356. 
7  R v Seaboyer; R v Gayme, [1991] 2 SCR 577, paras 140, 204. 
8  Carter v Canada (Attorney General), 2015 SCC 5. 
9  Section 241(b) of the Criminal Code said that everyone who aids or abets a person in 

committing suicide commits an indictable offence, and s. 14 said that no person may consent 

to death being inflicted on them. Together, these provisions prohibited the provision of 

assistance in dying in Canada.  

10  Rodriguez v British Columbia (Attorney General), [1993] 3 S.C.R. 519. The facts in Carter 

and Rodriguez had similarities: both Sue Rodriguez and Gloria Taylor (one of the parties in 

Carter) had been suffering from amyotrophic lateral sclerosis (ALS), a motor neuron disease 

that naturally degrades one’s ability to move. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/555/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/783/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14637/index.do
https://qweri.lexum.com/calegis/rsc-1985-c-c-46-en#!fragment/sec241
https://qweri.lexum.com/calegis/rsc-1985-c-c-46-en
https://qweri.lexum.com/calegis/rsc-1985-c-c-46-en#!fragment/sec14
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1054/index.do
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17. This pair of Charter cases demonstrates how issues in the “public interest” are mutable and 

morph with the times and societal notions of justice and equality. In Carter, the Court discussed 

how contextual factors, or “the matrix of legislative and social facts”, including change in the 

circumstances or evidence that “fundamentally shifts the parameters of the debate”, may prompt 

departures from its own precedents.11 Thus, what may be viewed in the public interest today may 

evolve in the future with new data, and differing social values and definition of what constitutes 

the public good. 

18. Carter is important for another reason: this case was spearheaded by the organizational 

plaintiff British Columbia Civil Liberties Association, which filed the case in April 2011 on behalf 

of the individual plaintiffs, and attracted numerous public interest litigants, including the Canadian 

Civil Liberties Association.  

19. The analytical framework for public interest standing must remain sufficiently flexible to 

account for changes in the surrounding social and political context of the times. Furthermore, in 

our current moment, individuals face tremendous personal and professional consequences for mere 

statements of opinion on a variety of issues, let alone acting as a plaintiff in a contentious 

constitutional challenge engage those issues.  

20. The flexible and purposive approach to public interest standing as mandated by Downtown 

Eastside provides courts with the necessary latitude to exercise their discretion within that broader 

context. Modifying the Downtown Eastside framework to limit public interest standing will 

adversely impact Canadians, across social and political lines, who rely upon public interest 

organizations to defend their rights and freedoms. 

 
11  Carter, supra note 8 para 47, 44. The Court also said that “stare decisis is not a straitjacket 

that condemns the law to stasis” (para 44). 
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C. Experienced public interest organizations can be better equipped plaintiffs 

21. While a directly affected individual may be the most appropriate plaintiff all else being 

equal, in many cases “all else” is not equal and experienced public interest organizations may be 

better equipped to effectively manage constitutional litigation, irrespective of whether that 

litigation requires complex adjudicative facts to establish a breach. 

22. A purposive and flexible analysis ensures that responsible and experienced public interest 

litigants are not precluded from pursuing cases that would not otherwise be litigated. Indeed, such 

organizational plaintiffs—such as the CCF—are often better equipped than individual claimants 

to advance complex constitutional litigation as they have more resources and expertise, including 

access to experienced counsel with the requisite skills to ensure that the resulting litigation is 

conducted in a sophisticated and orderly manner.12 

23. It is both non-sensical and counterintuitive for the law of public standing to devolve into a 

fixation on how—or through whom—facts will be proven at trial. Rather, the better question is 

one that is focused on whether a public interest plaintiff is well-situated to prove the claim, not 

how it will do so. An individual plaintiff, or an individual factual record, particularly on claims 

that raise systemic issues, is unnecessary. These claims are better advanced by the very 

organizations whose specific mandates are rooted in the issues raised by such putative litigation.   

24. A proper application of the flexible and purposive approach to public interest standing 

mandated by Downtown Eastside recognizes that in some circumstances, a private litigant may be 

available, but not reasonable or effective. Holding that it would not be reasonable to expect ill 

patients to initiate complex constitutional litigation, Justices Binnie and LeBel’s remarks in 

Chaoulli identified this practical reality of public interest litigation: 

From a practical point of view, while individual patients could be 

expected to bring their own cases to court if they wished to do so, it 

would be unreasonable to expect a seriously ailing person to bring a 

systemic challenge to the whole health plan, as was done here. The 

 
12  See Downtown Eastside, supra note 1 at paras 51 and 74. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/10006/1/document.do
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material, physical and emotional resources of individuals who are 

ill, and quite possibly dying, are likely to be focussed on their own 

circumstances.13 

25. The CCF’s own experience pursuing Charter litigation in superior courts, including as a 

public interest litigant, clearly demonstrates the important role that organizational plaintiffs can 

play in constitutional challenges, without indirectly affected individual plaintiffs.  

26. This February, the CCF, as a public interest litigant, obtained a declaration that subsection 

91(1) of the Canada Elections Act, SC 2000, c 9, contravened paragraph 2(b) of the Charter.14 

Subsection 91(1) made it an offense to attempt to influence an election by making or publishing 

certain types of false statements about political candidates and other public figures during the 

election period. The CCF challenged the section, arguing that it was an unjustified restriction on 

free speech and was overly broad. The Ontario Superior Court of Justice agreed with the CCF and 

struck down subsection 91(1) of the Canada Elections Act as an unjustified infringement on free 

expression. 

27. It is unclear how denying the CCF standing because other individuals could have brought 

the challenge advances the interests of justice. To the contrary, enabling efficient and effective 

constitutional litigation enhances the interests of justice, even in the absence of an individual 

plaintiff. Furthermore, the CCF’s recent elections case is a clear illustration of how an 

organizational public interest litigant can draw on its resources, including experience and 

knowledge leadership and/or staff, to work with members of the academic community and 

experienced counsel to effectively develop and advance a constitutional challenge.  

28. Moreover, a narrow test emphasizing the availability of a private litigant often requires 

claimants to wait until rights violations have already occurred before initiating litigation. Yet, as 

this Court found in Vriend v Alberta, requiring litigants to “wait until someone is discriminated 

against […] would not only be wasteful of judicial resources, but also unfair in that it would impose 

 
13 Chaoulli v Quebec (Attorney General), 2005 SCC 35 at para 189 [Chaoulli]. 
14  Canadian Constitution Foundation v Canada (Attorney General), 2021 ONSC 1224. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2237/1/document.do
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc1224/2021onsc1224.pdf
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burdens of delay, cost and personal vulnerability to discrimination for the individuals involved in 

those eventual cases”.15  

29. It is neither reasonable nor effective to require individuals to suffer significant rights 

violations to bring forward a claim as a private litigant, particularly when there is an appropriate 

public interest litigant that can bring forward the claim.  

30. If public interest standing is given a narrow and exclusive application, the CCF’s work 

with respect to Charter litigation—and the work of other organizations similar to the CCF—may 

be significantly curtailed, and Canadians will have less access to the courts to resolve legal issues 

and assert their Charter rights to liberty and equality. A liberal and generous interpretation of the 

requirements for public interest standing is therefore necessary to ensure access to the courts on 

the part of Canadians who cannot effectively litigate issues of importance to themselves and the 

wider public. 

31. This Court has an opportunity in this appeal to affirm an uncontroversial approach to public 

interest standing. It should do so. 

PART IV  -  SUBMISSIONS ON COSTS 

32. The CCF makes no submissions regarding costs.  

33. The CCF does not seek costs and asks that no costs be ordered against it. 

PART V  -  ORDER SOUGHT 

34. The CCF takes no position with respect to the disposition of the appeal and makes no 

submissions on the ultimate order to be made.  

 
15  Vriend v Alberta, [1998] 1 SCR 493 at para 47. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/1607/1/document.do
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ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 3' day of December, 2021.

ç Mart heeley
[ Lipi Mishra

Osler, Hoskin & Harcourt LLP
Lawyers for the Intervener,
the Canadian Constitution Foundation
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